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of PCS and throttle competition at the birth of the market. The

judgment that led the FCC to promulgate the spectrum cap is a

classic example of the kind of prediction that Congress generally

places within the purview of an agency, subject only to very

limited review by the courts. When the FCC makes "factual deter

minations * * * primarily of a judgmental or predictive nature, *

* * a forecast .of the direction in which future pUblic interest

lies necessarily involves deductions based on the expert

knowledge of the agency. ,. ~,438 U.S. at 813-814.

Finally, the FCC did not arbitrarily discriminate between

cellular operators and operators of SMR services when it made

cellular operators, but not SMR licensees, ineligible to bid for

30 MHz PCS blocks. Holders of SMR licenses are not in a

situation comparable to that of cellular licensees. Until this

year, SMR services have been used mainly for taxi dispatch

services, and SMR licensees do not have an entrenched market

position in the wireless telephone market. In the Hatter of

Regulatory Treatment Qf Mobile Services. SecQnd RepQrt and Order,

9 F.C.C. Rcd 1411, 1408-1409 (1994). FurthermQre, the SMR

spectrum is divided intQ blocks Qf 10 MHz or less and thus is

inherently different frQm the 25 MHz Qf spectrum held by cellular

licensees. SMR QperatQrs are alsQ subject tQ a spectrum cap Qn

cQmbined PCS, cellular, and SMR spectrum Qf 45 MHz. See In the

Matter of RegulatQ~ Treatment Qf MQbile Services. Third RepQrt

and Order, 9 F.C.C. Rcd 7988, 8100 (1994). Thus, if RadiQfQne
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were an SMR operator, it still could not obtain a 30 MHz PCS

license in addition to its 25 MHz cellular license.

3. Unless the stay is dissolved, prospective bidders for

PCS licenses, the government, consumers, and the public interest

will all suffer irreparable harm. Every one of the would-be C

block bidders is a small business, and many of them are run by

people who have left their jobs, hired staff, and rented office

space in anticipation of the C block auction. For example, OCR

Communications has spent more than $4 million preparing for the

auction, and all of its 25 employees gave up other jobs to

prepare for the auction. ~ Riker' Affidavit 1 5 (App., infra,

5) •

The cost of delay to prospective bidders, which must

continue to pay salaries, rents, and other expenses while the

auction is on hold, is enormous. Even a short delay at this

point may be fatal to many companies, eliminating them entirely

from participation not only in the C block, but from any

participation at all in wireless communications. Small business

bidders must secure substantial financing to participate in the

auction, and much of that money will come from investors who have

already become nervous as a result of the "continuing legal

di3ruptions of this auction." Riker Affidavit 1 7 (App., infra,

5". With respect to the Omnipoint stay, the chief financial

officer of one prospective bidder reported that "[t]he

uncertainty and delay caused by this stay is driving away pro

spective investment and causing the cancellation of conditional
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investor commitment." Affidavit of Lance C. Cawley 1 4 (App.,

infra, 16). Another participant in the omnipoint case, QTEL

Wireless, Inc., reported that its investors "pulled out of the

deal" because "any delay in the process leaves investment capital

idle and the investors looking for more viable alternatives in

which to invest their money." Affidavit of Q.T. Kenan " 10, 11

(App. infra, 19-20).

Further delay of the auction will likely cause more

investors to withdraw their support, leaving many companies

unable to participate in the auction or in tne wireless industry.

And because delay will shut out many companies from the auction

for lack of economic opportunity, it will also seriously temper

the vigor of the auction, for with fewer participants, the

auction is less likely to be characterized by robust bidding.

Even after the auction is held, the eventual C block licensees

will enter the wireless market a decade behind cellular carriers

such as Radiofone and, as thp. delay persists, significantly

behind the A and B block licensees. As stated by the managing

director of the Toronto-Dominion Bank, the world's largest lender

to the wireless telephone industry, "[a] late entrant in the

wireless phone business -- especially the small businesses such

as Congress intended for the C block licenses -- will have

difficulty competing against up to four well entrenched.competi

tors." App., infra, 7.

The FCC responded to these concerns when it expeditiously

deleted its race and gender-based measures to avoid any delay
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that would be engendered by legal challenges to those provisions.

The FCC then concluded that "[alII C block applicants, as well as

the public, will be better served if we proceed expeditiously"

with the auction. Implementation of Section 309Cj) of the

Communications Act -- Competitive Bidding. Sixth Report and

Order, FCC 95-301, 1 16 (July 18, 1995) (App, infra, 31).

Nothing in the record justifies the court of appeals'

substitution of its judgment for that of the FCC on need for

expedition.

The stay will also cause fiscal harm to the federal

government, for the stay, with its deleterious impact on

competition, permanently reduces the value of C block licenses.

It has been reasonably estimated that the C block auction will

generate nearly $4 billion for the federal treasury. (The A and

B blocks generated nearly $4 billion each.) The daily interest

cost of delaying receipt of the money is $840,000. Moreover, the

passage of time increases the difficulty faced by C block'

licensees in competing with entrenched cellular, A block, and B

block incumbents. Hence, a delay in the auction of even 60 to 90

days will result in a decline in the value of the licenees -- and

therefore the amount of money collected by the United States -

of between $385 and $577 million. ~ Affidavit of Stephen C.

Hillard 11 6, 7 (App., infra. 10-11). That amounts to a loss of

an additional $6 million per day.

The Sixth Circuit therefore seriously erred when it

(apparently) concluded that the stay would do nothing more than
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preserve the status quo. The stay effectively eliminates many

would-be participants from the auction process by increasing

their ongoing expenses and delaying their eventual participation

in the income-generating PCS business. Simply by delaying the

auction, the stay gives an unfair advantage to cellular

incumbents in the overall market for wireless communications

services and harms consumers by restricting their options in that

market.

4. Radiofone, by contrast, will not suffer harm in the

absence of a stay. The Sixth Circuit apparently believed that,

once the C block auction is held and the licenses are issued,

Radiofone would be without meaningful relief. That is incorrect,

for the court of appeals could order appropriate relief even

after the auction. If the court strikes down the spectrum cap,

it could order the FCC to re-auction the three licenses on which

Radiofone was not permitted to bid. Radiofone would then get

full relief. Meanwhile, the court of appeals could make clear

that any bidder for the three licenses Radiofone seeks should be

on notice that a re-auction could be ordered.

Alternatively, the court of appeals could pe~it Radiofone

to bid for those three licenses (subject to re-auction if the

caps are upheld) and thus permit the auction of all 493 licenses

t~ go forward. Since Radiofone is not affected by the spectrum

cap anywhere outside its cellular service area, there is no basis

for a nationwide injunction of all of the auctions. See united

States Dep't of Defense v. Meinhold, 114 S. Ct. 374 (1993)
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(staying nationwide injunction entered by district court, and

confining injunction's application to benefit of single named

plaintiff); cf. United States v. National TreasutY EmPloyees

Union, 115 S. Ct. 1003, 1018 (1995) ("[R]elief should be limited

to the parties before the Court.").

CONCLUSION

The stay entered by the court of appeals should be vacated.

Respectfully submitted.

DREW S. DAYS, III
Solicitor General

WILLIAM E. KENNARD
General Counsel
Federal Communications

COIlJJ\ission

OCTOBER 1995



/ /

APPENDIX



Nos. 94-3701, 94-4113, 95-3023, 95-3238, 95-3315

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

CINCINNATI BELL TELEPHONE CO.
(Nos. 94-3701, 95-3023); BELLSOUTH
CORPORATION (Nos. 94-4113, 95-3315);
and RADIOFONE, INC., (No. 95-3238),

FILED
OCT 18 1995

LEONARD GREEN, Clerk

ORnER

Respondents.

Petitioners

v.

)
)
)
)
)
)
)
)
)
)

FEDERAL COMMUNICATIONS COMMISSION )
and TIlE UNITED STATES OF AMERICA. )

)
)

Before: MARTIN and BATCHELDER, Circuit Judges; and EDMUNDS, District Judge.-

In these cases, the petitioners challenge various aspects of 47 C.F.R. § 24.204, a rule

promulgated by the Federal Communications Commission, which restricts the ability of certain

entities currently operating cellular services to bid on licenses for a new wireless

communications technology called ·Personal Communications Services.· The FCC is presently

undenaking an auction of such C Block licenses. A prior auction of A and B Blocks has been

completed, and the licenses awarded under those auctions have been issued. Oral argument was

held in these petitions for review on October 10, 19905. At that heaQpl, petitioner Radiofone

orally renewed its motion for a stay of agency action regarding the C Block auction pending the

decision in this case.

-nte Honorable Nancy G. Edmunds, United States District Judie for l;he Eastern District
of Michigan, sitting by desilnation.



Nos. 94-3701, 94-4113, 95-3023, 95-3238, 95-3315
- 2 -

Having heard oral argument in this matter, we believe a stay of agency action is

necessary and proper to ensure that the status quo remains and to avoid issues of mootness

pending our decision. In evaluating requests to enjoin agencyacti!Jfl, four factors are relevant.

They are: 1) whether the applicant has demonstrated a likelihood of success on the merits; 2)

. whether the applicant will be irreparably injured absent relief; 3) whether issuance of an

injunction will substantially injure the other interested parties; and 4) where the public interest

lies. Stale olOhio, ex rei Celebrezze v. NRC, 812 F.2d 288 (6th Cir. 1987); see also Michigan

Coalition 01 Radioactive Malerial Users, Inc. v. Griepentrog, 945 F.2d 150, 153 (6th Cir.

1991). The panel has reviewed these factors and has concluded that a stay sho.uld issue.

In view of the above, it is ORDERED that the FCC is stayed from taking any action in

furtherance of the C Block auction pending further order of this court, including, but not limited

to, issuance of any public notices other than to advise of this order, acceptance of any bid .

applications, and review and/or award of licenses within !his block.

ENTERED BY ORDER OF THE COURT

~-

/



Case No: 94-3701: 94-4113: 95-3023: 95.3238:
95-3315

CINCINNATI BELL laFPID£ CeM-JltSY;

Petitionc.T

ORDBR FILED

OCT 201995

lEONARD GREEN, Clerk
UNITED STAlES TELEPHQE ASSOCIATION; 'DIE RURAL CELLULAR
ASSOCI ATI(J\l ; U S WEST. INC.; BBLLSOOllf C~TI(JlI';
BELL..Cioum TELECOIMJNICATI<»IS. INt.; BBLLSOUTH I!NIDPRISBS.
TNC .; NEW YORK lELEPHONE CeM'ANY; NEW eG..AND "IELEPHONE. AM)
lELEDRAPH ca../tN(

I nte.rvenors

v.

FEDERAL COM-iUNICATIati Ca+USSION; UNITED ~TAw.s 011 »I!RICA;

Respondents

PACIFIC BELL; l\'EVADA BELL; foCI 1El.ECC»MJNTCATIONS
CORPORATTON; PACIFIC TELESIS KlOILE SERVICES; PACIFIC BELL
KmILE SERVICes

I nte.I:venors

BEFORE: MARTIN and BATCHELDER. cixcuit Judges: EDMUNDS. District Judge

Upon consideration of the eaexgoftcy motion for reconside%8tion

filed by the FCC.

It ;~ ORDERED that the motion for reconsideration is

DENIED.

,.

~~",e Mrd Green, Cler](



AFFlDA\lTT

CITY OF WASHINGTON)
)SS:

DISTRICT OF COLt:MBIA)

1. Janis A. Riker. being fust duly swom. depose and stare as follows:

1. I am President. ChiefOpermina Officer aDd • member of the board of
directors ofDeR Communications. Inc. ("OCR"). 1have personal know~edge of
the matters set rOM herein..

., OCR wu incorporared in Maryland in April. 1994 but hal ics principal .
offices in the District ofColumbiL DCR was formed by D&Dic1 C. Riker and .
Janis A. Riker to bid on pes licenses to be auctioned by the FCC and to build and
operate PCS systems. OCR bas DO business revenues to clare aDd total assets of
less than SSOO million. and qualifies to bid as • "small business" in the FCC Block
C PCS auction and inlCDds to do so. Funhermore. OCR's "control POUP:' as
defined in the FCC rules. holds a majority of the voUq stoek of the Compmy and
more than 25% of its equity. A majority of the vociDa stDCk of the canaol P'Oup
is held by Teleconsult.lnc.. il miDority-eonaollecl corporation. and by myself.
Thus. OCR meets the FCCs requirements as a minoritylwollWl controUed small
busmess.

3. DCR has been lIlacuve paniciJ'IDt duriq me past year in PeS
proceedings aI the fCC. We have filed wr11leD commeDll at various times and
have made presenwionsto members of the FCC sd, as well as to FCC
Commissiaoen.

4. Since its iDcIpIion. OCR bat been seen". in~esrweDt to build. corporate
Of'laniubOD.. too bid for IDd wiD lic:eDMS in the C Block IUCtiaa. RaisiDa
investmeDl _PeS..pao~ to be eXllliMly c1iflJcalt. OCR. bas bad some
success in itt • ...., iav.... aDd... die dIM ..O-ipoiat stay \¥II

grmted. WII"to eW•• sulw.llliallddi1ioaal equity iDveIoDer4. all of
which would .... pGIiIioI.t DCIt. to bid for IMIbII \WlI ill excea of 100 millioa

. 'in population. In Idditiola. DO. bIs executed CODipilbeDsive IUppty.....
with equipment veDdon. EricIIOIL IDe. IDd NorW. for S1bilIioa in PCS
equipment. enliDeerinl UId c:oamuctioD services. sutficiealto ccmpIetely build
out mll'kets totaliq narly 70 million in popWaDOIL SiDce die pal of the
Omnipoint stay, inVISIOr imerest bat djmjnjsbect subswltially, aDd we have not
closed any' additional invesaueut deals.



5. OCR has spent more than $4 million in preparation of the FCC C Block
auction. OCR has incurred substantial expense in acquiring computers and
software to manage and analyze the bidding. as well as for consu~WltS and
~ontractors to do research and analysis anet to provide specia.lized expertise to the
Company. Some oithese services were time-sEnsitive and will have to be
repeated when the auction is rescheduled. In adctition. the Company has 2S full
time salaried personnel and six full-time CODnctors. The Compmy leases 15.000
square feet of office spICe in Washinpon. DC. Severa1ofDCR's employees and
their families were relocated from other cities. All ofour employees have given up
other jobs to join us and all are at risk bee,use of this delay.

6. In anticipation of post-auction requirements. the Compuy wu in the
process of expmdinl and wu actively recruitiq addilioDll persoaDIl whal
Omnipoint's request for a stay wu panted. Duriq the next twoy~ the
Company expectS to hire approximately 1.500 personnel. The hiriDI ofadditional
personnel has been halted as result of the stay. .

7. Currently, the Company's monthly operatint expenses are approximately
S5oo.0oo. This stay has iDcreascd our lepl expeasa substaDtia11y. The
Company raised sufficient workina capital to suppOrt operatint expeaditures
through the lenltb of time the auction wu expected to take prior to the curmu
stay. However. most of OCR's commiacd equity investment CIIIDOl be used for
worlciJlg capiraJ. It caD only be used to purchase licenses in the auctioa. iftbere is
one. Thus.. OCR must operate on high-risk workina capita! investments thal were
obtained earlier this year. prior to the delays that have occurred. The OmnipoiDt
stay requires thai we have more woriciD& capital thaD we expected to have and the
existence of the stay maka it CX1Nmely difticult to obcaiD lIlY uw workiD&
capital investmenL Most investOn have become extremely UDIUY about the
continuiD& legal d.isrupDoas of this aucQOIL We were notified on MoDday, Auc.
l4 by a prospectivein~ we were comriDa Oil to provide us wida Iddi1iou1
workina capital. that they would DOC make their wortdDa capital iImsIment UDtiJ
the aw:tioD is I'IICbeduled. The cunat delay in me auaiOD. caused by the stay
gnmed by tID Court, plica OCR in considerable 8DaDcia1 jeoplldy IDd could
result in OCR.... fiwu:1ally WIgle to pll'liciplte in me auction wbea.1IId if. it
occurs.

. . 8. Because OCR. is a WOIDIIIImiDorit<OlIIrOUed small"'"bm_qutIifW
as such UDder tbe orilial FCC NIa, we were eUlible to UIe tbl49% iImsIlM'II
option prior to the IU1eI ada'" by the FCC ia dill~•.
However, we clicl DOt find Ibis to be • very clainble opIioD ad dIa'I was Vflr'I
little investor interest in sudl. opdoa.. We cboIe die otblr im...saucun
optiOIl. UDder which DO iDvesa t"ID own more tbaza 25% equity widIou&



Jrmbutlon. \Ve found this to be :l much more practical anci re:1listic structW'e and
:nuch more likely to anract investment than the 49% option. Despite the r~ct that
:~e -+~O/~ investment optIon h:lS been available to minority anci \\'om~n-controlled

:inns for more than a year. we understand that very few have employed it to date.
\Ve know of only two other potential bidders. Wisconsin \Vireless and Cook Inlet.
that structured themselves with 49% investors and one of those. Wisconsin
Wireless. strUctured its investment transaCtion after the issuance of the Sixth-Report and Order.

q. We were an active commenter before the FCC as to how to StrUCture the
auction post-A4arand. so that it was race and geader neutral. Although we are
fully qualified as a minority/woman controlled company, we stroqiy advocatecl
the extension ofbenefits originally desilDld for minority and women controlled
companies to aU small businesses. We also W'led the FCC to act quickly so that
.lS little precious time as possible was lost. Continued delays in the C block
auction not only undennine our ability to attraCt capital. but also such delays give
the ....innersof the A and B block auctions an even greater head stan.

10. The new delay in the Block C auction hu caused us to lose a substantial
amount of money that may be impossible to replenish. While we have received
significant invesunent commitments for the auction. we are a small company
w,thout the resoW'Ces of a major Operatinl company necessary to susWn a
lengthy delay. It is urgent that this stay be lifted and the auction rescbecluled so
that we are able to panic:ipate. This stay threatens not only the jobs of people
currently employed. but lessens the potential for the creation of thousands of jobs
in the rUtW'e. This stay also is likely to cost the government hundreds ofmillions
of dollars in lost auction revenue because small companies are unable to survive a .
lengthy delay.

The facts stated herem lie trUe aDd accurare to the best ofmy kDowledae and
belief.

S~I'D to before methis~~ ofAupt. 1995

My commission expires:

..cC_...........'.1 II '4, Ittl
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IN THE
UNITED STATeS COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

QTEL WIRELESS. INC.•

THE UNITED STATES OF AMERICA

FEDERAL COMMUNICATIONS COMMISSION.

Petitioner.

Respondents.

v.

and

)
)
)
)
) . Ca•• No. 96-13Q1
)
)
)
)
)
)
)
)

---------------)
AffIDAYU OF mpttEN C HQ I AlP

Amant. being duly depoeed and under oath, hereby all•• and avers as fofIowI:

1. I am Vice Pr.ident and Chief Operating-Offtcer of Cook Inlet Communlcalons.

Inc. (CICI). a whoIIy-owned sublidlary of Coole Inlet RegIon, Inc. (CIRI).

2. CIRI•.., ...... NaIve R8gIonIl CcwporatIon, 18 owned by 8700 Naive

AmeItcanS of Ath...... EskImo. Aleut. Halda ancIlIngit deIcent and hal its

3. In ......d ....DpIng a butineII pIIn for.. PeIIonII CommunIcaIons

SeMcII (PCS)"**"" auction ov. the ...two~,CICI conferrM It

I.ngth wlth ICQI'IS of pat8r\*I debt and equity plftMtl. Induding mOlt of the

1

"''1.M



major telephony operating companies in the United States. the principal

:.: .: ~ ..••• !-.

equ~ment manufacturer! (whoi in effect. operate also as I.nders to the industry).

and the largest conventional lenders (I.;. banks) and. 'Quity investors to the

telecommunications industry. Accordingly, CICI has a practical and current

familiarity with the ftnancing, p.mering and buainea aspects of PCS.

4. Sea,., and perh. hundreds, of smaH buIIn....., indudino CtCI. have been

wortdng h.a to plttidpate in the C block auction. TheM busIn... are being

sub8tantlaUy and irreparably harmed by further delay In the C block auction. The

A and B block auction win"'.... indUding Omnlpolnt In the New Vortc MTA.

Ifrtady have a very substantial ~Mltlve head start. Th_ bigger A and 8

bl~ propertiel hive signiftcant. built-in competitive advantages over the C block

IlcenS.. in terms of size. speed of market entry, brand name resource and

.mdend. of scale. The projeded retums on PCS Inv.tmentlln the C block

are already ttw, and high rille. The sin~ gre...t variable In PCS busln.s

pllM Is time to mlrbl NIMty or even tI*ty days h. I matllt. negative t«Ict

Fur1her del. wII. I~v•• cau.. mllly men uIstIng small buIIft... to drop

out lftdIor 10M.. ftnancing a. QtIII hu IoIt .. ftnancing according to the

......~ II "aaldenL In IIgN of the audlon ~ya 10••• number of mljot

telap."lony players (Prim8Co and wnt.aCo for example) have~ that

1hey do nollntend to partner with any smal buIIneIIee In the C block aucIIon.

2

....



5. Our business jUdgment is that every day of delay has an increasingly negative

multiplier .«Iet. Time lost before thl A and B blOCk auctions were held and the A

and Bblock license. Wire issued was less critical. n~'.lost now - when the A

and Bblock competitors already havi their flClnHS and are commencing their

build-outa - means I much gNaw 10.. of projected revenul tor a C blod<

operator In the tutu.... Also. as a practiCil mitt... time lost new invlriably man.

IV" more time IoIt at the -ather end- - La. in gelling the auction date r....

getting the auction going. gMting Ic:ens.. JIIUed. and completing the

administratlve~. Accordingly. we bIIIve , declne In valUe Of 3% to 5%

evllY thirty days of current delay" a reason.bIe ..tim... That m..". ChIt the

delay caused by the current Omnipoint stay alrudy problbly h. cost sixty to

ninety days delay. This maMS the fedtrll government Is fldng a 10% to 15%

loss in auction revenues for the C block ncen... due to such delay. Further

delays will increue that loss.

6. Estim'" far the rev..... fr:Jm the C block auction aN generIIIy ~ the bIIIIonI

of dolan rwtge. The A and B block audlon brOught In S7.7 biIIon nationwide.

The C block MICtIon (covering the s."" national footprint) wcUd IogIcaRy

~"I MIt·or.. number~ or 13.15 biIon. Even. 10% to 15% lola .... on

thllrun_ would mean a 10. to the fed.. treauy tJf.bIt\Wen $315 mIIon

and 1577 rniIIon.

1'0
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7. Moreover, assuming the full projected federal revenue of 53.85 btlDon for the C

block license., the cost of delay to the United States caJQJlated at the current

~i: :::; ..: ::~j· ... :

federaJ borrowing rate of 8%, is over $840.000 011' da~..

8. Translating the above daY' to elcl'. bualn_ plan, we estimate CICI hal lost

an amaunt in 8XC8IS af 55 millon of current valu. due to this delay so fir.

9. The conclusion that further detay wil vwy serkMly Impact the federal Treasury,

reduce prospects for competitlan, and injure thl numeroul C block proepedlv.

bidders, is sham gennBy by the wIreI... tetephone Industry, including the

principal provider of cndtt to thl induS1ry. see attached I'"fromT~

Dominion Bank. dated August 8, 1995.

The fads stated h.,.,in .... tNe and acaJrate to the best of my knowledge and belief.

s~ to tMIIore m...e.day of Aupt. 1_

4
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No. 95-1374

\'
.\~

1IJritdl IttItti 6urt of _pea~
EOR,11IE DIS11UCT OF CC1UMBIA cmcurrI4.Upt1Oft Dine i Oil .

.Offiol otGlulral CO\UISel

September Term, 1995

Omnipoint Corporation,

v.

Federal CommunieatiOfti Commission
and United States ofAmerica.

GO Communications Corporation, et Gl.,
1nterveDon

and Consolidated Cues 95-1391, 95-1409, IDd 95-1412

- .................
UNITED STATES COURT Of Ar'L ,. )

FOR DISTRICT OF COLUMBIA CIRClJi i
RlED

SEP 28191)

Petitiou for Review ofan Order of tho
Fedeal Communications Commission

Before: Edwards, Chie/./vdp, Wild and SenteUe, Cll'Cflit ./udps.

ORDER

Upon reconsiclentioD oftbe motioa to weate the stay tiled Au... 8, 1995, the opposition
thereto filed August 14, 1995, and the reply tiled August IS, 1995, it is

ORDERED tbIt the motion be panted IDd the stay be dissolved. Tbe auction may go
forward. The court will issue an opinion at a later date.

,

PerC......
POR TIU COURT:
Mark J. LaD...., Qerk

12-



• I dissent from the Order dissolving the stay ofthe FCC's Sixth Rule and Order. In the Fift.h
Report and Order and Fifth Memorandum Opinion and Order, the FCC found that.the umque
needs of minority- and woman-owned businesses necessitated a different balance between access
t~ capital and the threat that large, ineligible companies would take effective control ofBlo~ C
licenses than the balance struck for all other eligible Block C applicants. Although I appreaate
the FCC's need to reusess that oriainal balance in light ofAdDrand, I do not believe the FCC has
adequately explained why the apprehensions that led it to prohibit any single non-minority- or
woman-ownedbusiness with assets over the Block C caps &om owning more than a 2S% equity
option are not still compelling. Accordingly, I believe remand to the FCC on an expedited basis
for an adequate explanation ofthe new balance it has strock in the Sizth Ruk and Ordlr is
required.

•
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No. 95-3238

UNITED STATES COURT OF APPEALS
FOR TIlE SIXTH CIRCUIT

FI LED
)

RADIOPHONE, INC. )
)

Petitioner )
)
)
)

v. )
)
)

rEDERAL COMMlJNICATIGNS COMMISSION; J
)

Respondent. )

JUN 12 1995

LEONARD GREEN, Clerk

QRDER

Before: MARTIN and Sn..ER, Circuit Judges; and JOINER, District Judge.·

In this appeal, which is consolidated with several others seeking similar relief, the

petitioner. Radiophone. Inc., seeks review of decisions of the Federal Communications

Commission which regulate licensing for personal communications services (PCS). Radiophone

has filed an emergency motion for a stay pending appeal. Therein, it asks this court to enjoin

the FCC from conducting an auction of available PeS licenses. Applications for that process

are to be filed with the FCC by June 15, 1995, and the bidding commences August 2, 1995.

In the aitemative, Radiophone requests a writ of mandamus directing the FCC to rule upon a

similar motion for stay pending before it. The FCC has responded in opposition to the motion

for a stay.

/_--------
-ne Hononble Charles W. Joiner, United States District Judie for the Eastern District of

Michigan, sitting by designation.

lli
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Fed. R. App. P. 18 generally requires requests for stay or an agency's action to initially

be made to the lIeRCy. In this cue, Radiophone has done so. The FCC has not ruled, but in

fact has taken action inconsistellt with the granting of a stay. We conclude, therefore, that the

instant motion to stay is ripe for our consideration. S« CommorrWtDlth-Lorrl JOiN Vf!1IIIIn V.

DoftO\1Q1I, 724 F.2d 67 (7th Cir. 1983).

In evaluating requests for stay of agency action, four factors are relevant. They are: 1)

whether the applicant has demonstrated a likelihood of success on the merits; 2) whether the

applicant will be irreparably injured absent a stay; 3) whether issuance of the stay will

substantially injure the other interested parties; and 4) whae the public interest lies. SIDle of

Ohio, u Ttl ~lebmu v. NRC, 812 F.2d 288 (6th Cir. 1987); see tIl.ro Michlg. COQIitiOIl of

Radioactive MQlf!rial USf!rs, Inc. v. Grif!IJf!1tI1'Og, 945 F.2d I~, IS3 (6th Cir. i99I). Having

considered the. motion in light of these factors, and especially notin& the possible injuries to

other parties and the public interest, we conclude that the relief requested by Radiophone must

be denied.

Therefore, it is ORDERED that the motion for a stay pending appeal, or. in the

alternative for a writ of mandamus, is denied. However, the FCC is directed to give notice of

the pending petitions for review of the cellular prohibition rule, 47 C.F.R. § 24.204, to all

persons who make initial applications to participate in the auction that may be affected should

the petitioners prevail.

ENTERED BY ORDER OF THE COURT

Ie;-
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S. 1D IddiIiGIl to the loa ofiDvwlWlllt opportuDity IIId faihn of...., ",....,
delay resubiIII froID this .y--cp-fJlble.... to die value ofdle PCS liceDIes
mel ultimaIely the lie.- ""'1111 clue to lost market .-e aDd rmmues iDto die
forese sable ftIbft. BMId upoa 00', ..... "'.... 1DOCIeI every __ ofdelay__
!be~ to _ vat. of....S2,OOO,ftOO .·S3,OOO,OOO. Oa. i..m.-y bIIis
every week ofdelay oflbl Cblock aueticm is _ ... a 1011 in value of....
513.000,000 lad W.OOO,OOO.

Executed OD this 7th ciay ofA.... 1995. -7'~~
I..- C. Cawley



IN THE V~ITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

QTEL WIRELESS. INC..

Petitioner.
\' .

FEDERAL COMMUNICAnONS
COM~lISSI0N

and

t:~ITED STATES OF A~IERlCA.

Respondents.

)
)
)
)
)

)

)

),
)

l
I

.1
)

1

Ci.n Action ~o. 95- _

DECLARATION OF O.T. KE:'IAN

l. Q.T. K~nan ..hereby declare as rollows:

I am the President oiQTEL Wireless. Inc. I"QTEL Wireless"1. QTEL Wirele~ is a

rrunon [~ -4 )wned ~ompany mcorpor.ued under ~ichigan law. QTEL Wireless' corpor:lte offices are

loc:lted Jl 30i68 Sudbury Cl>un. Famungton Hills. Michigan ~8331-137:.

QTEL Wireless is J company specializing in wireless telecommunic:uion. sel'\'ices

:or ::'e~son;Jj ,md busmess use. oifenng both voice and d:ltl traffic sef\'ice.

Pnor [0 the formation of QT£L Wireless. I served as Director of Swes and

~larKeting .11 Amentec:h Cellular. In this s.enior executive l1WUllement position. I exeR:ised full

respon!~lblht;o for Amentech Cellular' s ~chig:m market. which accounu:d for S2S0 million in :wes

JJlnu:l1l~

~ . I h:lve exlCftSlve knowledge or the cellular~telecommunic~ons marketplace and

3m tully aW3re of the emerling technological advances and opponunities developing in the

telecommunlC:Wons rnarketl'lace.

Following the mandate of Congress to the FCC after the enactment or the

Conunuruc:auons Act in August 1993. :llaw which directed the FCC to employ competitive bidding

procedures to award licenses to use ponlons or the etecuoma,netic specuum. I beg:m to develop :l

Iff


